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|. Onen’s Judicial Career

| medi ately before she was el ected to the Texas Suprene Court,
Priscilla Onen represented oil and gas clients for the Houston-
based corporate defense firmof Andrews & Kurth. Since joining the
court in January 1995, Omen has authored and joi ned a body of
activist, right-wing opinions that are out of the mainstream-even
by Texas standards. Her result-oriented opinions overwhel mngly
favor defendants over plaintiffs, businesses over consuners and

j udges over juries.

Publ i c confidence in these opinions has been further underm ned
by the fact that Omen and her coll eagues were elected to office in
expensive political canpaigns that were heavily funded by the sane
busi ness interests and defense attorneys who have benefited from
the bulk of their opinions. The Texas Suprene Court’s own 1999
poll found that 83 percent of Texans, 79 percent of Texas | awyers,
and even 48 percent of Texas judges say that canpaign
contributions significantly influence judicial decisions.D‘Justice
Onen rarely has recused herself from cases involving | arge
canpai gn contri butors.

Exam ni ng opi nions that Oven wote or joined from 1995 t hrough
2001, this report docunents the extent to which Omven has witten

and joi ned opinions that are:
. Activist and Extrem st;
. Anti - Consuner ;
. Anti-Jury; and
. Tainted By Contributor Conflicts.

1 “The Courts and the Legal Profession in Texas,” State Justice I nstitute, Austin, 1999.
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A. Activist and Extrem st Juri st

The Texas business | obby | aunched a major canpaign in the late
1980s to push the state Suprenme Court to the far right, an effort
that bore its first fruit in 1988, when Chief Justice Tom Phillips
and Justice Nathan Hecht both were elected to the court.ﬂ“By 1991,
conservative, activist judges had a majority on the court,” notes a
1998 | aw j our nal article.E]ﬁdter Ownen joined the court in 1995, she
and Justice Hecht forned an extrene, right-wi ng voting bloc. “Since
1995, [Justice Nathan Hecht] and Justice Priscilla Oanen have
provided a solid block that is activist in its use of power and
whol | y conservative on substance,” noted Austin-based Court WAtch’s
anal ysis of the court’s 1998-1999 termEI Thi s Onen- Hecht bl oc often
spoke for the majority of that ultra-conservative court during
Onen’s first several years on the court. After the rest of the
court noderated its ultra-conservative positions in the |ate 1990s
(following a 60 M nutes expose and the influence of then-Cov.
George W Bush’s nore noderate appointees),E]however, Ownen and Hecht
becanme isolated and increasingly filed extremn st dissents.a‘Justice
Hecht and Owen | ead the court by far in the nunber of dissents that
they have written or joined since Oven joined the court in 1995.
Hecht Ient his name to 110 of these dissents and Oaen signed 87.
Since the court’s nore noderate turn in 1998, Omen has di ssented 66

times, second only to Justice Hecht’s 86 dissents.

In its analysis of the 1999-2000 term the court-watching

publication Juris Publici noted that the court’s new ngjority

2Earlier that year, Phillips was appointed to complete the term of aresigning chief justice.

3« Juries Under Siege,” Chief Justice Phil Hardberger, S. Mary’s Law Journal, V. 30, No. 1, 1998.

*“The Texas Supreme Court in 1998-1999: Moderating the Counter-Revolution,” Texas Watch’s Court Watch, Austin,
August 1999.

® Bush appointed Justices James A. Baker, Greg Abbott, Deborah Hankinson and Alberto Gonzales.
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consi sted of five “noderate conservatives and judici al
traditionalists (those who believe the court should limt its use
of judici al povver).”IZI In contrast, “The conservative judici al
activists whose views seened to |lead the court in previous years--
notably justices Hecht and Omen--are now i sol ated di ssenters on
nost votes.” The report found that Ownen agreed with Hecht in 76
percent of the cases in which the court issued split opinions. In a
| aw journal article, Justice Phil Hardberger, the chief justice of
Texas’ 4'" District Court of Appeals, noted four watershed 1998
cases in which the Texas Suprene Court surprisingly ruled on behalf
of plaintiffs. Significantly, Omen dissented fromall of these

maj ority opinions, voting against the plaintiffs on every occasion.EI

Exanpl es of Oaen’ s activism abound. A recent Texas |aw requires
m nor wonmen seeking an abortion to get parental consent unless a
court finds that notification would not be in the applicant’s “best
interest.” The majority opinion in In re Jane Doe 2 instructed
trial courts on howto judge if notification would be in a mnor’s
best interest. Although the statute nentioned no such criteria,
Ownen’ s concurring opinion criticized the magjority for not requiring
judges to find that the abortion itself would be in the applicant’s
best interest. Onen’s activist plurality opinion in Ford Mtor Co.
v. Mles overturned a $40 nmillion jury verdict, a court of appeals
affirmance and years of well-established venue precedents. Although
the court did not grant review on the venue issue (which had not
been argued or briefed), Omen’s opinion neverthel ess reversed and

remanded on this issue.

®“Visit by Texas Supreme Court Designed to Shed Light on Work,” Houston Chronicle, October 1, 2000.

"“Legal Wranglers: The Texas Supreme Court in 1999-2000, Juris Publici, Austin, 2000.

8 The four 1998 cases are: Hyundai Motor Co. v. Alvarado; Balandran v. Safeco Ins. Co.; Uniroyal Goodrich Tire Co. v.
Martinez, and H.E. Butt Grocery Co. v. Bilotto.
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B. Anti-Consuner Opinions

The business interests that financed the conservative takeover of
the court got a splendid return on their investnment--at the expense
of consuners. Studying 625 opinions issued between 1995 and Apri
1999, Court Watch found that “physicians, hospitals and ot her
nmedi cal entities won 86 percent of their cases agai nst other types
of appellate parties.”EI The report added that, “lnsurance conpanies
and manufacturers each won nore than 70 percent of their appeals,
and busi nesses triunphed in two-thirds of their appeals.
| ndi vi dual s, on the other hand, won only 36 percent of the tine in
cases agai nst other types of litigants.” Owen hel ped | ead the
court in its anti-consuner decisions. Even as a ngjority of the
court noderated its opinions, however, Oaen has been on the far

right of a conservative court on these issues.

In Provident American Ins. v. Castaneda, Denise Castaneda sued
her insurer for not covering her medical costs after she had her
spl een and gal | bl adder renoved due to a hereditary bl ood di sease. A
jury awarded her $50,000 in damages, which the trial court trebled
under the Deceptive Trade Practices Act. But Omen’s majority
opi nion overturned two |lower courts, finding insufficient evidence
of liability and creating a new defense for insurers to deny clains
on pre-existing conditions. Oanen is especially proud of the
activist, anti-consumer majority opinion she wote inInre Cty of
Georgetown, listing it as one of “ten significant opinions that |
have witten.” In this opinion, Oven rewote the Texas Public
Information Act to block the nedia from seei ng an engi neering
report that a city comm ssioned in response to a | awsuit over

sewage di scharges. To reach this result, Omen had to overrule the

®“Food Chain: Winners and Losers in the Texas Supreme Court 1995-1999,” Texas Watch’s Court Watch, May 1999.
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trial court and the state Attorney Ceneral and pl owed under
statutory | anguage that said that the courts could not bar from
di scl osure any information that is not expressly nmade confidenti al

by the statute.

Ownen’ s unyi el di ng support for business interests has often
i solated her fromthe | ess extrene, yet generally pro-business
majority. In a test of the constitutionality of a state |aw
tailored to exenpt a specific | and devel oper fromthe City of
Austin’s water quality rules, Onen wote a forceful dissent that
decried the majority for finding this special-interest statute
unconstitutional (FM Properties Operating Co. v. City of Austin).
The di ssenting Omen, who received $2,500 in canpaign contributions
fromthe sanme devel oper and $45,000 fromthe devel oper’s attorneys,
criticized the majority for curtailing the developer’s private
property rights. The majority opinion retorted that, “nost of
Justice Onven’s dissent is nothing nore than inflammatory rhetoric

and thus nmerits no response.”
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C. Anti-Jury Opinions

Juries have | ost considerable authority under the Texas
Suprene Court in general and Justice Owen in particular.E]Eane t he
conservative takeover of the court a decade ago, “Jury verdicts
becanme highly suspect and were frequently overturned for a variety
of ever-expanding reasons,” wote 4'" District Court of Appeals
Justice Phil Hardberger in his |aw journal article.!I“LegaI tool s
of ‘no duty,’ ‘no proxinmate cause,’ ‘no evidence,’ ‘insufficient
evi dence,’ ‘unreliable experts,’ ‘unqualified experts,’” and ‘junk
science,’” w ped out many jury verdicts. Damages, too, did not go
unnoticed. Juries’ assessnents were w ped out by increasingly
har sher standards for nental anguish and punitive damages. Summary
judgnments took on a new life. Statutes of limtations, particularly
in nedical cases, were interpreted nmuch nore narrowy, adding to
t he nunber of summary judgnents.” Owsen has consistently been one
of the court’s nost anti-jury nmenbers and has often dissented from

the majority to put forth extrenme anti-jury opinions.

An anti-jury opinion that Omen counts anong one of “ten
significant opinions that | have witten” is her majority opinion
in Merrell Dow Pharm v. Havner. The Havner famly alleged that the
nmor ni ng si ckness drug Bendectin caused severe birth defects in
t heir daughter, Kelly. Onen’s opinion used extrenely strict limts
on the adm ssibility of expert testinony to overturn a jury award
(after trial court nodification) of $3.75 mllion in actual damages
and $15 million in punitive damages.

10 «“power Shift: Laws Are Snatching Authority From Jurors and Transferring It To the Hands of Judges,” Dallas Morning
News, May 7, 2000.
1« Juries Under Siege,” Chief Justice Phil Hardberger, &. Mary's Law Journal, V. 30, No. 1, 1998.
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Owen al so hanmmered juries in her majority opinion in State
FarmLife Ins. Co. v. Beaston. Terri Beaston sued an insurer that
denied a life insurance claimafter her husband died in a car
crash. The trial court judgnent granted Beaston the $250, 000 val ue
of her husband’s policy but overruled a jury award of $200, 000 in
ment al angui sh damages on the grounds that there was no finding
that the defendants acted know ngly. A court of appeals reinstated
the nental angui sh award and trebled it under a state |Insurance
Code provision. Omen’s majority opinion overturned the jury and two
| oner courts to rule that Beaston take nothing. This opinion

created new obstacles for consuners who are deceived by insurers.

In her dissent in Universe Life Insurance Co. v. Gles, Owen
shows herself to be nore extrene than the majority in underm ning
the authority of Texas juries. In this bad-faith insurance case,
the majority overturned the jury’'s punitive damages award citing a
| ack of evidence. Owen joined a nore extrene di ssent that woul d
have directed judges to replace juries in making bad-faith
determ nations. The majority criticized this dissent, saying it
“woul d take the resolution of bad-faith disputes away fromthe
juries that have been deciding bad faith cases for nore than a
decade.”
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D. Contributor Conflicts

Texas is the largest of nine states in which voters still
sel ect Suprene Court justices through expensive, partisan
el ections. This controversial practice has underm ned public
confidence in the court’s rulings. Mre than half of the noney
that Texas justices raise cones fromlawers or litigants who have
brought |legal matters before the court.B Al of the Texas Supr ene

Court Justices are mred in these donor conflicts.

Justice Onen raised a total of $1,376,000 for her 1994 and
2000 Suprene Court canpaigns. Wth the help of consultant Karl
Rove, Owen raised nore than $1 million of this noney for a
conpetitive 1994 race against a Denocratic opponent.EﬂThere is a
di sturbing correl ation between Onen’s donors and the | awers and
litigants who have had |legal matters in her court. The 2001 Texans
for Public Justice report Pay to Play identified the enpl oyer and
occupation of donors who gave a total of $926,516 to Oanen’s 1994
canpai gn. Lawers and |itigants who were parties to petitions in
Onen’ s court between 1994 and 1998 provided 43 percent of this
noney that she raised.EﬂLamyers and litigants who were parties to
60 percent of the 758 opinions that the court issued between
January 1995 and Cctober 2000 gave Owen $510,503 (37 percent of
all her Texas Suprene Court noney).

The tabl e bel ow shows the top Omen donors who appeared before
her court as litigants. These donor parties fared extrenely well
before the court’s majority, winning 77 percent of the 26 cases

that they had there. They did even better, however, before Justice

12« pay to Play: How Big Money Buys Access to the Texas Supreme Court,” Texans for Public Justice, April 2001.
3 During her 2000 race, in which she faced no major-party opposition, Owen returned a third of the $295,000 she raised.
14 This includes donations made by PACs and employees of law firms and litigants that had cases before the court.
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Owen, who occasionally broke fromthe ngjority to support a party
t hat has supported her canpaigns. As a result, these sanme big

donors prevailed with Onen in 85 percent of these cases. i

Owen’s Top Litigant Donors (1995-2001)

Owen’s Top Sup. Ct. Cases Win/Loss Ratio  Win/Loss Ratio
Litigant Donors Donations Involving Owen With Majority With Owen
*Haynes & Boone $16,510 1 1:0 1.0
*Hughes & Luce $14,236 1 1:0 1.0
Reliant Energy $9,500 4 3:1 31
Enron Corp. $8,600 1 1:0 1.0
H.E. Butt Grocery $7,500 3 2:1 3:0
Valero Energy $6,000 2 1:1 11
Texas Utilities $5,950 3 3.0 3:0
Farmers Insurance $5,722 2 2:0 2:0
Union Pacific $5,278 4 4.0 4:0
Coastal Corp. $5,000 3 2:1 2:1
Dow Chemical $5,000 2 0:2 1:1
TOTAL: $89,296 26 20:6 22:4

*Besides appearing before the court as counsel, these firms were defendants in legal malpractice suits.

Justice Onmen cast a deciding 1995 vote that prevented one of
her top donors from being sued for |egal mal practice (Peeler v.
Hughes & Luce). After pleading guilty to federal tax fraud, a
securities worker tried to sue Hughes & Luce (which this plaintiff
had retained for $250,000) for failing to tell her that a
prosecutor had offered her imunity in exchange for her testinony
in a w der probe. After taking $14,236 from Hughes & Luce in her
1994 race, Omen joined the court’s plurality opinion that ruled
that convicted crimnals cannot bring mal practice |lawsuits. Three
di ssenting justices pointed out that the plaintiff arguably never
woul d have been indicted or convicted if her attorney had told her

about the imunity offer.":i|

1> Owen broke from the majority to join separate opinions in four of these cases. She departed from the majority to rule
for adonor in: H.E. Butt Grocery Co. v. Bilotto, 985 S.W.2d 22; Dow Chemical Co. v. Garcia, 909 S.W.2d 503; and
Coastal Corp. v. Garza, 979 S.W.2d 318. In the fourth case, Lenape Resources Corp. v. Tennessee Gas Pipeline Co., 925
S.W.2d 565, she broke from the mgjority to partially rule against donor Coastal Corp.
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I n anot her contributor-conflict case, Owen wote a scat hing
di ssent to a 2000 majority opinion that found a state | aw
unconstitutional because it was witten to let a single devel oper
dodge Austin’s water-quality rules (FM Properties Operating Co. V.
City of Austin). Owen decried the majority for curtailing the
property rights of Freeport McMoRan’s devel opnment arm after taking
$2,500 from Freeport board nenbers and $45,458 fromits | awers.

Wth its PAC and executives giving court nmenbers $134, 558
since 1993, Enron Corp. was the justices’ biggest source of
corporate donations. During this sanme period the justices received
six Enron-rel ated petitions for review. In three of them Enron’s
adver sari es sought Suprene Court review and the justices denied
revi ew every time. I n contrast, the court granted review in two
of the three cases in which Enron sought review (66 percent). This
is an extraordinary record in a court that accepts just 11 percent
of all petitions received. The court then issued opinions favoring
Enron in both cases that it heard. Both opinions overturned | ower
appeal s court rulings against Enron and both occurred in 1996, two
years after Owen and consultant Karl Rove raised $8,600 from
Enron’s PAC and executives. In the court’s first Enron ruling,
Onen wrote a unani nous opinion that prevented Enron from having to
pay $224,989 in school taxes (Enron v. Spring |ndependent School
District). Oven did not participate in the second deci sion,
presumabl y because it involved her old Iam1firn1!!

Enron’s success in getting its cases accepted by the court was
replicated by nunerous big-donor |awers, law firns, and parties.
Onen took $361, 602 fromthese docket sources between 1995-1998.

Court records show that law firns that donate heavily to Oaen and

16 Because one of the nine justices did not sit for this case, Owen'’s vote was a deciding one in this case.
¥ The court does not disclose if individual justices voted to accept or deny a petition.
18 Tenneco v. Enterprise Products, 925 S.W.2d 640.
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the other justices are nuch nore likely to have the Suprene Court
agree to hear their cases on appeal. The 11 percent overal
acceptance rate for petitions to the court junped to 37 percent
for the 149 cases filed by law firns that contributed nore than
$100,000 to the justices’ campaigns. The justices accepted an
astoni shing 58 percent of the 43 cases filed by the two law firns
t hat gave them nore than $250, 000. Yet they agreed to hear just

si x percent of the appeals by |lawers who nade no contributions.Eil

On the same day as Enron v. Spring | ndependent School
District, the court issued a per curiamtax decision in favor of
anot her big donor to Omen and the ot her justices.EﬂHEB G ocery Co.
v. Jefferson County allowed a grocery store chain to pay taxes on
just one of six stores that it operated in Jefferson County. This
deci sion benefited HEB Chair Charles Butt, who has hosted
fundrai sers for justices in his honme and who was the justices'
second- | argest individual donor at the tine. The Butts famly had
given the justices $53,098, including $2,000 to Onen.

Onen di ssented froma pro-consuner HEB decision delivered in
1998, when the court’s majority was noderating its opinions
foll ow ng national nmedia coverage of its noney scandals as well as
the i nfluence of then-Governor Bush’s relatively noderate Suprene
Court appointnents. In HEB Grocery Co. v. Vinnie Bilotto, an
appeal s court and a Suprene Court majority both affirmed a trial
court judgment that granted $91,000 in actual damages to a
custoner who was injured in a grocery store fall. Omen joined two
di ssents in the case that argued that damages questions to the

jury shoul d not have been predicated on the degree of negligence

19«pay to Play: How Big Money Buys Access to the Texas Supreme Court,” Texans for Public Justice, April 2001.
2 |naper curiam, an anonymous majority backs an opinion, disagreeing justices fail to write dissents and the voting
records of individual justices are kept secret.
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attributed to the defendant. In his concurring opinion in the
case, Justice Raul CGonzal ez said that the dissenters nust have a

| ow opinion of jurors if they think that juries do not know t hat
negl i gence findings affect danage awards in personal injury cases.
HEB Chai rman Charles Butt contributed $5,000 nore to Onen shortly

after she | aunched her re-election canpaign in 1999.

Many of these conflict concerns also apply to other Texas
Suprene Court nenbers. Yet Onen’s record on noney-rel ated ethica
i ssues is sonetines even nore troubling than that of her
col | eagues. She is one of two justices with the worst records of
t aki ng canpai gn noney from busi ness interests. She also turned a
blind eye to the serious ethical |apses of private law firns that

pai d i nproper “bonuses” to her court’s |law clerks (see page 7).

Public records reveal ) .
Owen’s Top Business Group Donors

that, anong Texas’ Organization Contributions
Justices, Onen took the TX Soc@y of Cert_n‘n?d Public Accountants $20,000
_ TX Medical Association $13,261

second- hi ghest anmount and TX Assn of Business & Chambers of Commerce $9,500
share of canpai gn noney X Apallrtmel?t Association $7,500
_ TX Civil Justice League $6,900

fromnon-law firm TX Association of Insurance Agents $6,572
busi nesses. During her TX Association of I_De_fense Counsel $5,500
TX Bankers Association $5,362

1994 canpai gn Onen t ook Texans for Lawsuit Reform PAC $5,000
$231, 379 from non-1aw TX Association of Realtors $5,000
TX Dental Association $5,000

firm busi nesses and trade
associ ations, accounting for 21 percent of her total canpaign

funds. Only one other justice--current Wite House Counsel Al berto
Gonzal es--took a greater share of his canpai gn noney from busi ness
interests. B As discussed on page 2, Omen ruled in favor of her top

busi ness donors in 22 of the 26 cases they argued before her.

2L «Checks and Imbalances,” Texans for Public Justice, April 2000.
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Owen’s Top Law Firm Donors

Supreme Court

Law Firm Donations Cases (1995-2001)
Vinson & Elkins $31,550 22
*Andrews & Kurth $29,374 6
Fulbright & Jaworski $21,108 33
Baker & Botts $20,450 35
Haynes & Boone $16,510 23
Hughes & Luce $14,236 10
Strasburger & Price $11,100 21
McDade Fogler Maines $11,000 3
McGinnis Lochridge & Kilgore $10,000 6
Susman Godfrey $10,000 6

TOTAL: $175,328 165

*Owen did not sit for these cases involving her ex-firm.

During another recent Texas Suprene Court noney scandal,
nmor eover, Justice Owen appeared utterly blind to serious concerns
about inpropriety and unethical behavior at the court. Texas Lawer
reported in 2000 that some of the state’s top law firns were paying
pre-enpl oyment subsidies of up to $45,000 to Texas Suprene Court
| aw cl erks who had been hired to work at the firns after their
cl erkshi ps ended. These bonuses--paid before or during the
cl erkshi ps--violated the plain | anguage of the “Bribery and Corrupt
I nfl uence” section of the state penal code, which bars judicial
enpl oyees from accepting “any benefit” frominterests with matters
before the court. Justice Omen publicly dism ssed the scandal as “a
political issue that is being dressed up as a good- gover nnent
issue.”EZI Yet the Texas Legislature, the Texas Ethics Comm ssion
and the O fice of the Travis County Attorney all indicated that the
subsidies violate Texas ethics | aws, and the Suprene Court recently

was forced to elimnate these private subsidies.

22 «Bribery or Perks for Clerks?” Houston Chronicle, February 11, 2001.
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E. Concl usi on

The practice of Texas Supreme Court justices ruling on behalf
of the interests who fund their canpaigns is a source of nationa
enbarrassnent for Texas. This scandal was investigated by CBS 60
M nutes in 1987 and again in 1998. The Texas Suprenme Court’s own
1999 poll found that 83 percent of Texans, 79 percent of Texas
| awers and even 48 percent of Texas judges say that canpaign
contributions significantly influence judicial deci si ons. &l
Commenting on this poll on PBS Frontline in 2000, U.S. Suprene
Court Justice Anthony Kennedy said, “The |aw comrands al |l egi ance
only if it commands respect. It conmmands respect only if the public

t hi nks judges are neutral .”

Al t hough canpai gn-contribution conflicts would rai se ethica
guestions about the nom nation of any Texas Supreme Court justice
for the federal bench, President George W Bush exercised
particularly bad judgnment in nom nating Oven. Not only is her
record particularly troubling on canpaign contribution and rel ated
i ssues, but Omnen is also on the far right wing of this conservative
court. Wien the rest of the court noved toward the center in 1998
(ironically due partly to the influence of then-Governor Bush’'s
appoi ntees), Justices Oanen and Hecht becane isol ated extrem sts who
often were reduced to witing far-right dissents that pronote the
interests of their canpai gn donors at the expense of consuners and
juries. Legal scholars can and shoul d debate which of these
opi nions Onen decided rightly or wongly. Taken together, however,
they reflect the work of a jurist who is far outside the
mai nstream - even by Texas standards.

#4The Courts and the Legal Profession in Texas,” State Justice Institute, Austin, 1999.
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1. Ownen’ s Judicial Philosophy

Justice Onen’ s judicial philosophy can be discerned only
t hrough her witten opinions. She has no known published articles,
speeches or other witings. In nore than seven years on the Texas
Suprene Court, Owen has authored or joined dissents 87 tines, while
authoring just 48 mpjority opinions (ultra-conservative Justice
Hecht authored nmany of the dissents that Ownen joined). This section
lists and then summari zes key cases that reflect Onen’s judicial

phi | osophy.

A. Li sting of Sel ected Cases

1. Contributor-Conflict Opinions

pi ni ons Onen Wote

Concord G| Co. v. Pennzoil, 966 S.W2d 451 (Tex. 1998)

Enron v. Spring |Independent School District, 922 S.W2d 931 (Tex. 1996)
FM Properties Qperating Co. v. City of Austin, 22 S.W3d 868 (Tex. 2000)
GTE v. Bruce, 998 S.W2d 605 (Tex. 1999)

@unn Infiniti, Inc. v. OByrne, 996 S.W2d 854 (Tex. 1999)

Praesel v. Johnson, 967 S.W2d 391 (Tex. 1998)

Provi dent Anerican |Insurance Co. v. Castaneda, 988 S.W2d 189 (Tex. 1998)
State Farm Life Ins. Co. v. Beason, 907 S.W2d 430 (Tex. 1995)

pi ni ons Oaen Joi ned

Clayton W Wllians, Jr., Inc v. Adivo, 952 S.W2d 523 (Tex. 1997)
Di cki nson Arms—Reo, L.P. v. Canpbell, 35 S.W2d 633 (Tex. 2000)
Grain Dealers Mut. Ins. Co. v. MKee, 943 S.W2d 455 (Tex. 1997)
Haynes & Boone v. Bowser Bouldin, Ltd.., 896 S.W2d 179 (Tex. 1995)
H E. Butt Grocery Co. v. Vinnie Bilotto, 985 S.W2d 22 (Tex. 1998)
Peel er v. Hughes & Luce and Darrell C. Jordan, 909 S.W2d 494 (Tex. 1995)
Saenz v. Fidelity Ins. Underwiters, 925 S.W2d 607 (Tex. 1996)
State FarmFire & Casualty Co. v. Simmons, 963 S.W2d 42 (Tex. 1998)
State Farm Ll oyds v. N colau, 951 S.W2d 444 (Tex. 1997)

Stringer v. Cendant Mrtgage Corp, 23 S.W3d 353 (Tex. 2000)

Texas Utilities Electric Co. v. Timons, 947 S.W2d 191 (Tex. 1997)
Ti mberwal k Apartnents v. Cain, 972 S.W2d 749 (Tex. 1998)

Universe Life Insurance Co. v. Gles, 950 S.W2d 48 (Tex. 1997)
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2. Activist/Extrem st Qpinions

pi ni ons Onen Wote

Concord O | Co.v.Pennzoil, 966 S.W2d 451 (Tex. 1998)

Ford Motor Co. v. Mles, 967 S.W2d 377 (Tex. 1998)

FM Properties Qperating Co. v. City of Austin, 22 S.W3d 868 (Tex. 2000)
GTE v. Bruce, 998 S.W2d 605 (Tex. 1999)

@unn Infiniti, Inc. v. OByrne, 996 S.W2d 854 (Tex. 1999)

In re City of Georgetown, 53 S.W3d 328 (Tex. 2001)

In re Jane Doe, (five opinions in 2000)19 S.W 3d 249; (2) 19 SSW 3d 278; (3) 19
S.W 3d 300; (4) 19 S.W 3d 337; (5) 19 SSW 3d 346.

Johnson & Johnson Medical v. Sanchez, 924 S.W2d 925 (Tex. 1996)

Merrell Dow Pharm, Inc. v. Havner, 953 S.W2d 706 (Tex. 1997)

M d- Aneri can I ndemity Insurance Co. v. King, 22 S.W3d 321 (Tex. 1995)
Praesel v. Johnson, 967 S.W2d 391 (Tex. 1998)

Provi dent Anerican |Insurance Co. v. Castaneda, 988 S.W2d 189 (Tex. 1998)
Sonni er v. Chishol mRyder Co., Inc., 909 S.W2d 475 (Tex. 1995)

State FarmLife Ins. Co. v. Beaston, 907 S.W2d 430 (Tex. 1995)

Stier v. Reading & Bates Corp., 922 S.W2d 423 (Tex. 1999)

Opi ni ons Owen Joi ned

Continental Coffee Prods. Co. v. Cazarez, 937 S.W2d 444 (Tex. 1996)
Dal | as County Mental Health v. Bossley, 968 S.W2d 339 (Tex. 1998)
Di cki nson Arms—Reo, L.P. v. Canpbell, 35 S.W2d 633 (Tex. 2000)
Gain Dealers Mut. Ins. Co. v. MKee, 943 S.W2d 455 (Tex. 1997)
Haynes & Boone v. Bowser Bouldin, Ltd., 896 S.W2d 179 (Tex. 1995)
Lozano v. Lozano, 52 S.W3d 141 (Tex. 2001)

Operation Rescue v. Planned Parenthood, 975 S.W 2d 546 (Tex. 1998)
Read v. The Scott Fetzer Co., 990 S.W2d 732 (Tex. 1998)

Saenz v. Fidelity Ins. Underwiters, 925 S.W2d 607 (Tex. 1996)

St. Luke's Episcopal Hosp. v. Agbor, 952 S.W 2d 503 (Tex. 1997)
State FarmFire & Casualty Co. v. Sinmmons, 963 S.W2d 42 (Tex. 1998)
State Farm Ll oyds v. N colau, 951 S.W2d 444 (Tex. 1997)

Stringer v. Cendant Mrtgage Corp, 23 S.W3d 353 (Tex. 2000)

Texas Utilities Electric Co. v. Tinmons, 947 S.W2d 191 (Tex. 1997)
Universe Life Insurance Co. v. Gles, 950 S.W2d 48 (Tex. 1997)

3. Anti-Consuner Opinions

pi ni ons Onen Wote

City of McAllen v. De La Garza, 898 S.W 2d 809 (Tex. 1995)

Enron v. Spring |Independent School District, 922 S.W2d 931 (Tex. 1996)
Ford Motor Co. v. Mles, 967 S.W2d 377 (Tex. 1998)

FM Properties Operating Co. v. City of Austin, 22 S.W3d 868 (Tex. 2000)
GTE v. Bruce, 998 S.W2d 605 (Tex. 1999)

@unn Infiniti, Inc. v. OByrne, 996 S.W2d 854 (Tex. 1999)

In re City of Georgetown, 53 S.W3d 328 (Tex. 2001)

In re Jane Doe, (five opinions in 2000)19 S W 3d 249; (2) 19 S.W 3d 278;
(3) 19 S.W 3d 300; (4) 19 SW 3d 337; (5) 19 S.W 3d 346.

Johnson & Johnson Medical v. Sanchez, 924 S.W2d 925 (Tex. 1996)

Merrell Dow Pharm, Inc. v. Havner, 953 S.W2d 706 (Tex. 1997)

M d- Aneri can Indemity Insurance Co. v. King, 22 S.W3d 321 (Tex. 1995)
Praesel v. Johnson, 967 S.W2d 391 (Tex. 1998)

Provi dent Anerican |Insurance Co. v. Castaneda, 988 S.W2d 189 (Tex. 1998)
Sonni er v. Chishol mRyder Co., Inc., 909 S.W2d 475 (Tex. 1995)

State FarmLife Ins. Co. v. Beason, 907 S.W2d 430 (Tex. 1995)
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Di cki nson Arms—Reo, L.P. v. Canpbell, 35 S.W2d 633 (Tex. 2000)
Grain Dealers Mut. Ins. Co. v. MKee, 943 S.W2d 455 (Tex. 1997)
Haynes & Boone v. Bowser Bouldin, Ltd., 896 S.W2d 179 (Tex. 1995)
H E. Butt Gocery Co. v. Vinnie Bilotto, 985 S.W2d 22 (Tex. 1998)
Her nandez v. Tokai Corporation, 2 S.W3d 251 (Tex. 1999)

Kerville State Hosp. v. Cark, 923 S.W2d 582 (Tex. 1996)

Qperation Rescue v. Planned Parent hood, 975 S.W 2d 546 (Tex. 1998)
Peel er v. Hughes & Luce and Darrell C. Jordan, 909 S.W2d 494 (Tex. 1995)
Read v. The Scott Fetzer Co., 990 S.W2d 732 (Tex. 1998)

Saenz v. Fidelity Ins. Underwiters, 925 S.W2d 607 (Tex. 1996)

St. Luke's Episcopal Hosp. v. Agbor, 952 S.W 2d 503 (Tex. 1997)
State FarmFire & Casualty Co. v. Sinmmons, 963 S.W2d 42 (Tex. 1998)
State Farm Ll oyds v. N colau, 951 S.W2d 444 (Tex. 1997)

Stringer v. Cendant Mrtgage Corp, 23 S.W3d 353 (Tex. 2000)

Texas Utilities Electric Co. v. Timons, 947 S.W2d 191 (Tex. 1997)
Ti mberwal k Apartnents v. Cain, 972 S.W2d 749 (Tex. 1998)

Universe Life Insurance Co. v. Gles, 950 S.W2d 48 (Tex. 1997)

4. Anti-Jury Opinions

Qpi nions Onen Wote

City of McAllen v. De La Garza, 898 S.W 2d 809 (Tex. 1995)

Concord Gl Co. v. Pennzoil, 966 S.W2d 451 (Tex. 1998)

Ford Motor Co. v. Mles, 967 S.W2d 377 (Tex. 1998)

@unn Infiniti, Inc. v. OByrne, 996 S.W2d 854 (Tex. 1999)

Johnson & Johnson Medical v. Sanchez, 924 S.W2d 925 (Tex. 1996)

Merrell Dow Pharm, Inc. v. Havner, 953 S.W2d 706 (Tex. 1997)

Praesel v. Johnson, 967 S.W2d 391 (Tex. 1998)

Provi dent Anerican |Insurance Co. v. Castaneda, 988 S.W2d 189 (Tex. 1998)
State FarmLife Ins. Co. v. Beaston, 907 S.W2d 430 (Tex. 1995)

pi ni ons Oaen Joi ned

Clayton W Wllians, Jr., Inc v. Adivo, 952 S.W2d 523 (Tex. 1997)
Continental Coffee Prods. Co. v. Cazarez, 937 S.W2d 444 (Tex. 1996)
Dal | as County Mental Health v. Bossley, 968 S.W2d 339 (Tex. 1998)
Di cki nson Arms—Reo, L.P. v. Canpbell, 35 S.W2d 633 (Tex. 2000)
Grain Dealers Mut. Ins. Co. v. MKee, 943 S.W2d 455 (Tex. 1997)
Haynes & Boone v. Bowser Bouldin, Ltd., 896 S.wW2d 179 (Tex. 1995)
H E. Butt Grocery Co. v. Vinnie Bilotto, 985 S.W2d 22 (Tex. 1998)
Her nandez v. Tokai Corporation, 2 S.W3d 251 (Tex. 1999)

Kerville State Hosp. v. Cark, 923 S.W2d 582 (Tex. 1999)

Lozano v. Lozano, 52 S.W3d 141 (Tex. 2001)

Read v. The Scott Fetzer Co., 990 S.W2d 732 (Tex. 1998)

Saenz v. Fidelity Ins. Underwriters, 925 S.W2d 607 (Tex. 1996)

St. Luke's Episcopal Hosp. v. Agbor, 952 S.W 2d 503 (Tex. 1997)
State FarmFire & Casualty Co. v. Sinmmons, 963 S.W2d 42 (Tex. 1998)
State Farm Ll oyds v. N colau, 951 S.W2d 444 (Tex. 1997)

Texas Utilities Electric Co. v. Timons, 947 S.W2d 191 (Tex. 1997)
Ti mberwal k Apartnents v. Cain, 972 S.W2d 749 (Tex. 1998)

Universe Life Insurance Co. v. Gles, 950 S.W2d 48 (Tex. 1997)
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B. Case Summmari es

Key:

$ = Contributor-Conflict Case

A = Activist/Extremist Case

C = Anti-Consumer Case

J = Anti-Jury Case

* = Precedes the court’s 1998 swing toward the center (which left Owen and Hecht isolated).

*City of McAllen v. De La Garza, 898 S.W2d 809 (Tex. 1995) cd
Onen wote majority opinion re | andowner duty to warn of roadsi de dangers.

Robert Garza was drinking while under the influence when he veered off the
road, plowed through a wire fence and flipped upside down into a 29-foot-
deep linmestone pit that a city had purchased for a landfill. His 16-year-
ol d passenger, Aaron De La Garza, was killed. The victinm s parents all eged
that the city was negligent for failing to maintain dirt enbanknents in
front of the pit and for failing to warn notorists of the resulting
danger. Wiile the trial court granted summary judgnent for the city, the
court of appeals reversed and renmanded, concluding that the city failed to
establish that it owed no duty to De La Garza as a matter of |law Wthout
hol ding oral argunents in the case, Omen wote a mgjority opinion that
reversed the court of appeals, holding that no duty was owed because the
driver was intoxicated. Justice Cornyn’'s dissent argued that the court
should not decide this novel duty question “without the benefit of ora
argument .” Cornyn’s dissent also argued that the city failed to prove as a
matter of law that it owed no duty to travelers on the adjoining highway.
He concl uded that whether or not the driver was traveling with reasonabl e
care was a conparative-negligence question for the jury.

*Clayton W Wllians, Jr., Inc v. AQivo, 952 S.W2d 523 (Tex. 1997) $/J
Onen joined majority opinion re prem ses defects and worker injuries.

After David divo was paralyzed in an oil-rig fall, Owen joined Justice
Baker’s majority opinion that reversed a jury verdict of $2 mllion in
actual damages against a contractor. The court held that AQivo s attorney
failed to prove the existence of a prem ses defect. By ruling on this
point as a matter of law, the court trunped a jury's factual findings and
deprived divo of conpensation for his paralysis. The beneficiary of this
decision, M. Cayton Wllians, Jr., contributed $1,250 to Onen’s 1994

canpai gn.

Concord Gl Co. v. Pennzoil Exploration & Production Co., 966 S.W2d 451
(Tex. 1998) $IAJ
Oven wote a plurality opinion on the construction of an oil and gas
contract.
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The parties to this case disputed the neaning of a deed that granted
Concord Ol a tiny (1/96'") interest in the oil and gas produced on a
piece of land, as well as a larger share (1/12'") of all rentals and
royalties produced on that |and. Despite this |anguage, Concord cl ained
that the deed unambiguously granted it a 1/12'" interest in oil and gas
produced on this land. Pennzoil countered that all that the deed conveyed
to Concord was a 1/96'" interest in the oil and gas. A jury verdict and
trial court judgrment that was affirmed by a court of appeals found for
Pennzoil. Oaen’s activist plurality opinion overturned these |ower courts
to rule for Concord. Dissenting and concurring opinions filed in the case
objected that her opinion violated rules of construction by: finding
anbiguity in an unanbi guous contract; presupposing what the grantor neant
rather than relying on what the deed said; and by setting new precedent by
reading a future-lease clause into a deed in which the parties expressed
no intent about future events. A year after the decision, Concord Ol
Presi dent Tom Pawel punped $1, 000 into Oaen’s canpai gn fund.

*Continental Coffee Prods. Co. v. Cazarez, 937 S.W2d 444 (Tex. 1996) A/ J
Ownen joined a unani nous opinion re the retaliatory firing of injured
wor ker .

Juanita Cazarez alleged that a Quaker Cats subsidiary fired her in
retaliation for filing a worker’s conpensation claimfor a job-rel ated
injury. A jury awarded Cazarez $500,000 in punitive damages. Oaen joi ned
Chi ef Justice Phillips’ unani nous decision that reversed a trial court and
court of appeals by overruling their finding that the enpl oyer acted with
malice in firing Cazarez.

Dal | as County Mental Health v. Bossley, 968 S.W2d 339 (Tex. 1998)A/ T J
Onen joined a majority opinion re sovereign imunity and causation in a
wrongful death case.

Ownen joined Hecht’s majority opinion that reversed a court of appeals and
affirmed a trial court summary judgnent that found no causal |ink between
a nmental hospital leaving its doors open and suicidal patient Roger
Bossl ey escaping and killing hinmself by leaping in front of a truck.
Justice Abbott’s dissent argued that if the hospital had not left the
doors open, “Bossley would still be in the hospital -he woul d have never
escaped and woul d not have had the opportunity to junp in front of a
truck.” By narrowy interpreting sovereign imunity claimlimts, the
court blocked future juries fromdeciding simlar questions of fact.

Di cki nson Arns—Reo, L.P. v. Campbell, 35 S.W3d 633 (Tex. 2000) $/ ACJ
Ownen joined a dissenting opinion assessing landlord liability for crines
commtted on the prem ses.

Leaving a teenage gang “get-together” at a friend s apartnent in the

Di ckinson Arnms apartment, a recidivist juvenile delinquent nurdered Joe
Darwi n Canpbell and stole his pick-up truck. Canpbell’s fanmily alleged
that the apartment owners negligently failed to provide adequate security.
The trial court rendered judgnent on a jury verdict for Canpbell’s famly
and the court of appeals affirmed this decision. Wien the Texas Suprene
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Court denied the apartnent owners’ petition for review, Justice Hecht
wrote a dissent, which Oamen joined. The dissent questioned the
foreseeability of the crime given that, “Never before had there been a
murder or a car-jacking at the Dickinson Arnms.” As the dissent conceded,
however, police had reported 184 crines at this apartnent building in the
previous two and a half years, including one instance in which shots were
fired. The dissent also acknow edged that the court of appeals had

concl uded that the surrounding area was a hot bed of drug activity,
prostitution “assaults, child abuse, you nane it.” Oaen took $7,500 from
the Texas Apartnent Associ ation.

*Enron v. Spring | ndependent School District, 922 S.W2d 931 (Tex. 1996)
$/C
Onen wote majority opinion on the constitutionality of a tax statute.

Onen wrote a unani nobus opi nion that prevented one of the justices’ biggest
donors, Enron Corp. from paying $224,989 in school taxes. This opinion
reversed a court of appeals ruling that a state |aw viol ated the Texas
Constitution’s guarantee of tax equality and uniformity. The disputed | aw
granted corporations flexibility to pick the date used for property tax

i nventories (Enron’s gas inventories are subject to dranati c seasona
fluctuations). Omen’s opinion said “we need not decide the consequences of
transfers [i.e. shuffling inventory anong subsidiaries] that occur for tax
evasi on purposes.” Enron’s PAC and executives have given $8,600 to Onen’s
campai gns.

Ford Motor Co. v. Mles, 967 S.W2d 377 (Tex. 1998) ACI
Onen wote a plurality opinion re product liability and venue.

Ownen authored this divisive, plurality opinion that overturned a jury
verdict, a court of appeals affirmation and years of well-established
venue precedents. The underlying case involved allegations that a faulty
seatbelt used in a pickup truck accident paralyzed teenager WIllie Searcy,
severing his brain fromhis spinal cord. A jury awarded the plaintiffs $30
mllion in actual and $10 nillion in punitive danages. The court of
appeal s affirmed the actual damages but reversed the punitive damages,
finding insufficient evidence of gross negligence and malice. Despite the
fact that the Suprenme Court did not grant wit in this case on the venue

i ssue (and had not been argued or briefed on venue), Onen’s plurality
opi ni on notably reversed and remanded on the venue issue. “A review ng
court must defer to the trial court’s venue determnation if any probative
evi dence supports the trial court’s venue ruling,” noted the dissent of
four justices. “Resolution of venue issues perforce requires detailed
factual analysis; the court’s failure to give due weight to the facts in
this case is thus all the nore troubling.” The dissent al so noted that
Owen inproperly discussed jury charge and evidentiary issues in this
renmanded case. Her opinion al so disparaged plaintiff evidence, arguing
that it should not have been admitted at all.
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FM Properties Operating Co. v. Gty of Austin, 22 S.W3d 868 (Tex. 2000)
$/ANC

Onen wote and joined dissents on the constitutionality of an anti -

envi ronnment al statute.

A Texas Suprene Court mpjority issued a summary judgnment that held that a
state law tailored to | et specific devel opers dodge City of Austin water-
quality rules unconstitutionally del egated |egislative powers to private
| andowners. Onen’s forceful dissent decried the majority for curtailing
the private property rights of the devel opers. The majority opinion
retorted that, “nost of Justice Oaen’s dissent is nothing nore than
inflammatory rhetoric and thus nerits no response.” The devel opnent
company seeking the special favor was owned by mning giant Freeport
McMoRan. Oaen received a total of $2,500 froma Freeport director and its
chai rman, Jim Bob Mffett. She al so received $45,458 fromthe devel oper’s
| egal counsel

*Grain Dealers Mut. Ins. v. MKee, 943 S.W2d 455 (Tex. 1997) $/ANCJ
Onen joined a najority opinion assessing an insurer’s contractual right to
deny a claim

Cerald McKee's insurer refused to pay clains relating to injuries that his
11-year-old daughter, Kelly, sustained in a car crash. The trial court and
the court of appeals granted summary judgnent for MKee. Owen joined a

maj ority opinion by Justice Abbott that ruled that how t he | anguage of the
i nsurance policy was construed was a matter of law to be determ ned by the
court rather than a question of fact for the jury. The high court
reaffirmed the trial court’s summary judgnent that narrowWy interpreted
this contract in favor of the insurer. Justice Spector’s dissent said,
“The majority’ s conclusion that the policy |anguage at issue here is not
anbi guous defies commons sense: the two | ower courts in this case and the
courts of several other states have discerned a lack of clarity that
escapes the majority.” Ownen received $6,572 fromthe Texas Associati on of

I nsurance Agents.

GTE v. Bruce, 998 S.W2d 605 (Tex. 1999) $/AC
Onen wote a concurring opinion re sex-related inflictions of enotional
di stress in the workpl ace.

A high court majority upheld trial court and court of appeals decisions

t hat awarded $275,000 in jury damages to three fermal e GIE enpl oyees. The
wonen all worked under an al pha-nmal e supervi sor who bullied them by
charging themlike a bull, screamng profanities, forcing themto do
nmeni al cl eani ng chores and nmaking themstand in his office while he | eered
at them Owen wote a concurring opinion to clarify that such behavi or
shoul d not be considered “extrenme and outrageous” nor “utterly intol erable
inacivilized community.” Onen received $1,000 from GIE' s “Good
Government C ub.”

aunn Infiniti, Inc. v. OByrne, 996 S.W2d 854 (Tex. 1999) $IANCTI

Onen wote a majority opinion re nmental angui sh and Texas' Deceptive Trade
Practices Act.
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Donald O Byrne bought a car from a dealer who repeatedly lied to him
falsely claimng that that the car was new and had never been damaged. A
jury granted him $71,500 in actual and punitive danages under the
Deceptive Trade Practices Act. The deal er unsuccessfully appealed to the
court of appeals, arguing in part that there was insufficient evidence to
support the jury’'s $11,000 nental anguish award. Oaen’s nmjority opinion
reversed the $11,000 that the jury awarded to the plaintiff for nental
angui sh, as well as $50,000 in punitive danmages, arguing that the evidence
presented did not nmeet the “high degree of nmental pain and distress”
required by Texas law. Wiile the jury was swayed by O Byrne's testinony
that he had been aggrieved each tine he discovered a new flaw in the
damaged car, Omen’'s opinion substituted her own finding that this
testi nony was wunconvincing and “conclusory.” This activist opinion goes
beyond the “sufficiency of evidence” standard for review ng nmental angui sh
damages, infringing upon the Texas Constitution, which grants juries
rat her than judges the role of weighing evidence. Deal ership owner Curtis
@unn, Jr., contributed $500 to Onen’ s 1994 canpai gn

*Haynes & Boone v. Bowser Bouldin, Ltd., 896 S.W2d 179 (Tex. 1995)$/ A CJ
Ownen joined a najority opinion assessing damages for | egal nal practice.

Shortly after a nall opened with a Bl ockbuster video store as its anchor
tenant, Bl ockbuster backed out of its lease. In the ensuing litigation,
the mall hired a Haynes & Boone attorney, whomthe firmlater admtted had
bungl ed the case by missing two court deadlines. The resulting summary

j udgnent all owed Bl ockbuster to Iift anchor and the mall was forecl osed
upon. A trial court and court of appeals upheld a $4.4 mllion nmal practice
award agai nst Haynes & Boone. A unani nous Suprenme Court decision did not

di spute the mal practice finding, but found “no evidence” supporting the
danages against the law firm Oaen received $16,510 from Haynes & Boone
and its attorneys.

H E. Butt Gocery Co. v. Vinnie Bilotto, 985 S.W2d 22 (Tex. 1998)%/CJ
Ownen joined dissenting opinions re jury charges in personal injury
| awsui ts.

A court of appeals and Suprene Court mpjority affirned a trial court
judgnent that granted $91, 000 in actual damages to Vinnie Bilotto, who
injured his back in a fall at an HEB grocery store. Oaen joined two

di ssents that argued that juries should not be inforned of the effects of
their answers and that this inpernissibly was done when danages questions
to the jury were predicated on negligence findings of 50 percent or |ess
negl i gence. Justice Gonzal ez’ s concurrence said that the dissenters mnust
have a | ow opinion of jurors if they believe that a jury does not know
that its findings in a personal injury case affect damage awards. HEB
owner Charles Butt, who has hosted fundraisers for justices in his honeg,
personal | y has given $7,500 to Omen. In a 1996 case simlar to Enron v.
Spring | ndependent School District, the high court issued an unsigned per
curiamopinion that reversed a court of appeals decision in order to |et
HEB pay taxes on just one of the six stores that it operated in Jefferson

Texans for Public Justice




Pg. 23.

County [H. E. Butt Gocery Co. v. Jefferson County Appraisal District, 922
S.W2d 941 (Tex. 1996)].

Her nandez v. Tokai Corporation, 2 S.W3d 251 (Tex. 1999) cd
Onen joined a majority opinion re child safety and product liability.

Two-year-ol d Ruben Hernandez was severely burned by a fire that his sister
started with a butane lighter fromher nother’s purse. The Hernandezes
filed a product liability suit against the manufacturer for marketing
lighters without readily available child-safety features. Owen joined
Hecht’ s unani nous opi nion that severely curtails the responsibility of
manuf acturers to incorporate child safety into the design of products
intended for adult use. The court’s ruling came on a certified question
fromthe U S. 5'" Court of Appeals after a trial court had issued sunmmary
judgnent for the defendants, thereby preventing the case fromgoing to a

jury.

Inre Gty of Georgetown, 53 S.W3d 328 (Tex. 2001) A C
Onen wote a majority opinion re disclosure of governnment records.

Onen’ s controversial majority opinion rewote the Texas Public Information
Act to block the nedia fromseeing an engineering report that a city

conmm ssioned in response to a lawsuit over sewage plant discharges. Onen’s
opi ni on overrul ed the Texas Attorney CGeneral and the trial court, which
both ruled in favor of disclosing this taxpayer-financed report. To reach
this result, Omnen plowed under statutory |anguage that said that the
courts could not shield fromdisclosure any information that is not
expressly made confidential by the statute. The | egislature expressly
wrote into the statute that the Public Information Act “shall be liberally
construed in favor of granting a request for information.” Onen’s deci sion
departs fromcourt precedent on statutory interpretation. The court
previously held that “a court may not judicially anend a statute and add
words that are not inplicitly contained in the | anguage of the
statute.”[See Lee v. City of Houston, 807 S.W2d 290 (Tex. 1991)]. Justice
Abbott’s di ssent concluded, “Today, the Court abandons strict construction
and rewites the statute.” Onen lists this as one of, “Ten significant

opi nions that | have witten.”

In re Jane Doe, (five opinions delivered in 2000) A C

(1) 19 SSW 3d 249; (2) 19 SSW 3d 278; (3) 19 S.W 3d 300; (4) 19 ssw 3d
337; (5) 19 S.W 3d 346.

Onen wote dissenting and concurring opinions re a statute governing

t eenage aborti ons.

A recent Texas |aw requires ninor wonen who seek an abortion to obtain
parental consent unless a court grants a “judicial bypass” based on its
finding that: the applicant is “mture and sufficiently well inforned” to
nmake the decision herself; notification would not be in the applicant’s
“best interest;” or “notification may | ead to physical, sexual, or

enoti onal abuse” of the applicant. Omen wote or joined separate
concurring or dissenting opinions fromthe majority in all five cases,
often questioning the maturity of the anonynous *Jane Doe” applicants and
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belittling their fears of notifying their parents. Osen was nost

di sturbing in the concurring opinion she wote in In re Jane Doe 2, a case
in which the mgjority identified four factors that trial courts should use
to determine if parental notification would serve the applicant’s best
interests. Onen’s concurring opinion criticized the majority for not
requiring trial courts to find that the abortion itself would be in the
applicant’s best interest. Gven that the underlying statute never
nmentions such a criteria, Owen sought to make rather than interpret
abortion law. Onen received $12,350 fromthe fanmily of anti-abortion
activi st James Leini nger.

*Johnson & Johnson Medical v. Sanchez, 924 S.W2d 925 (Tex. 1996) A CJ
Onen wrote a dissenting/concurring opinion re wongful term nation of an
i njured worker.

Mart ha Sanchez suffered an on-the-job injury that kept her out of work for
along tine. After several nonths, Johnson & Johnson put her on
“indefinite nedical |ayoff,” neaning that she would be rehired for the
first available job after her doctor cleared her to return to work.
Sanchez filed suit against the conpany for never rehiring her. Atrial
court issued summary judgnent for the enployer on the grounds that the
statute of limtations had expired. The court of appeals and the Suprene
Court reversed and remanded the case for further trial proceedings on a
guestion of fact. Omen’s dissent argued that the suit was unequivocally
barred by the statute of limtations, an issue that the majority deened
anbi guous.

*Kerville State Hosp. v. Oark, 923 S.W2d 582 (Tex. 1996) cd
Onen joined a majority opinion re sovereign imunity in a wongful death
case.

The week after a nmental hospital released patient Gary Ligon, he

di snmenbered his estranged wife, Rebecca. Her parents alleged that the
hospital was |iable because it adm nistered short-termrather than |ong-
termdrugs to a dangerous patient who had a history of not taking

nmedi cations. Owen joined Justice Gonzalez's 5-4 majority decision that
ruled that this hospital was i Mmune froma Texas Tort Cainms Act |awsuit,
t hereby overturning a jury award of $2 mllion (which the trial court
reduced to $250,000). Justice Abbott’'s dissent said that “the Court
incorrectly interprets the facts and abandons precedent.”

Lozano v. Lozano, 52 S.W3d 141 (Tex. 2001) A
Owen joined a concurring/dissenting opinion re liability for interfering
with child custody rights.

Deana Lozano won custody of her daughter, Bianca, after separating from
her husband, who | ater kidnapped the child. Deana Lozano then sued her
husband’s fam |y under Texas fam ly | aw provisions that inpose liability
on those who interfere with a parent’s possessory interest in a child. The
trial court rendered judgnent on a jury verdict that included $1.2 million
in punitive damages. The Texas Suprene Court reviewed the case to
determine if there was legally sufficient evidence to uphold this verdict
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in a case where the evidence of the famly’ s conmplicity was sketchy. The
court’s per curiamdecision reaffirned the equal inference rule, which
enphasi zes the role of the jury over the judiciary in determnm ning what
evidence to privilege in the jury's fact-finding search. Onen joined a
separate dissenting and concurring opinion by Hecht that woul d severely
curtail the fact-finding function of juries.

*Merrell Dow Pharm v. Havner, 953 S.W2d 706 (Tex. 1997) ACJ
Onen wote a majority opinion re admssibility of expert testinmony in a
def ective product case.

The Havner famly' s lawsuit alleged that the norning sickness drug
Bendectin caused their daughter, Kelly, to be born with severe birth
defects. Omen’s majority opinion used extrenely strict limts on the
adm ssibility of expert testinmony to overturn a jury award of $3.75
mllion in actual damages and $30 million in punitive damages (the tria
court reduced the punitives to $15 million). Onen lists this as one of,
“Ten significant opinions that | have witten.”

*M d- Anerican I ndemity Insurance Co. v. King, 22 S.W3d 321 (Tex. 1995)

A C
Onen wote a dissenting opinion interpreting a statute that set capital
requirements for insurers.

After the Lopez-QG oria construction firm bought insurance fromM d-
American Indemity, Texas passed a 1993 law that required certain insurers
that fail to maintain $15 mllion in capital reserves to post bonds prior
to filing court pleadings, thereby ensuring that they pay any judgnents.
Lopez-d oria then sued Md-Anerican for refusing to defend it in a suit
covered by its policy. Wen Md-Anerican failed to obey a trial court
order to post bond, the court issued a default judgnment against it.
Justice Spector’s najority opinion denied mandanus relief to the insurer,
citing the Texas | nsurance Code as evidence of the “Legislature’s efforts
to protect Texas consuners from unauthorized insurers that |ack adequate
capital.” Onen’s dissent argued that the legislature intended to
grandf at her then-existing insurance policies fromthe new requirenents
that it passed in 1993. The nmajority warned that a reading of the statute
woul d pose “a real danger that an unlicensed carrier would not have
sufficient capital at the tine the policy was issued [and that] it would
nei ther have to post any bond in court nor naintain adequate reserves.”
The majority could not square this outconme with the legislature’ s intent.

Operation Rescue v. Planned Parenthood, 975 S.W2d 546 (Tex. 1998) A/ C
Ownen joined a najority opinion re the First Amendnment and abortion clinic
access.

Ownen joined Hecht's majority opinion that severely restricted the “buffer
zones” that a trial court established to protect the entrances of Houston
abortion clinics fromaggressive protesters. Justice Spector’s dissent
criticizes the majority for, “lgnoring the district court’s unchall enged
finding that *Defendants’ aggressive and harassi ng manner of protesting
and si dewal k counseling of clinic patients increases the nedical risks
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attendant to the abortion procedure.’” ” Omnen received $12,350 fromthe
fam ly of anti-abortion activist Janes Leininger.

*Peel er v. Hughes & Luce and Darrell C Jordan, 909 S.W2d 494 (Tex. 1995)
$/C
Ownen joined a plurality opinion assessing danages for |egal mal practi ce.

Securities worker Carol Peeler plead guilty to federal tax fraud in a plea
bargain that involved a fine and probation but no jail tine. Three days
|ater, she learned froma reporter that the prosecutor had contacted her

| awyer to offer her inmunity in exchange for her cooperation with a w der

I RS probe. Peeler filed a | egal mal practice suit over the fact that she
was never inforned of this offer. Omnen joined Justice Enoch’s plurality
opi ni on that upheld a trial court and court of appeals judgnent. These
rulings held that Peeler could not collect even for egregious mal practice
because she was a convicted crimnal. Chief Justice Phillips’ dissent
argued that the issue of guilt is “irrelevant” when consi dered agai nst

Peel er’s | ost opportunity to receive immnity for her crinme. Hughes & Luce
and its attorneys contributed $14,236 to Onen’s 1994 canpai gn.

Praesel v. Johnson, 967 S.W2d 391 (Tex. 1998) $IANCI
Onen wote a majority opinion re a doctor’s duty to warn of dangers posed
by an epileptic notorist.

Terri Lynn Praesel was killed in an accident caused by Ronald Peterson, a
nmotori st having an epileptic seizure. Praesel’s famly alleged that a
physi ci an who was aware of a recent Peterson seizure should have notified
the authorities that Peterson should not drive. Atrial court ruled in a
summary judgment that the doctor owed no such duty to third parties, but
the court of appeals reversed and remanded the case for trial. In
reversing the court of appeals and again issuing sunmary judgnent for the
defendant, Oaen’s nmmjority opinion kept the issue froma jury. Justice
Enoch’ s concurrence criticized Omen’s opinion for misreading the record
and ignoring contrary case |law. Onen took $13,261 fromthe Texas Medi cal
Associ ation

Provi dent American Ins. v. Castaneda, 988 S.W2d 189 (Tex. 1998)$/ A CJ
Onen wote a majority opinion re insurance claimliability under the
Deceptive Trade Practices Act.

Deni se Castaneda sued her insurer for not covering her nedical costs after
she had to have her spleen and gall bl adder renoved due to a hereditary

bl ood di sease. A jury awarded her $50,000 i n damages, which the trial
court trebled under the Deceptive Trades Practices Act. Omen’s najority
opi ni on overturned two | ower courts, finding insufficient evidence of
liability. In so doing, the opinion created a new defense for insurance
conpani es that deny clainms due to pre-existing conditions. Criticizing the
majority for second guessing the jury, Justice Gonzal ez’'s dissent said,
“The Court’s opinion nmay very well eviscerate the bad-faith tort as a
viable claimof action in Texas. If the evidence in this case is not good
enough to affirmjudgment, | do not know what character or quality of
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evi dence woul d ever satisfy the Court.” Omnen received $6,572 fromthe
Texas Associ ation of |nsurance Agents.

Read v. The Scott Fetzer Co., 990 S.W2d 732 (Tex. 1998) ACI
Owen joined dissenting opinions re business liability for a door-to-door
sal esnan who raped a custoner. M ckey Carter raped Kristi Read in her hone
after an independent contractor hired himto rmake door-to-door sal es of
Kirby vacuum cl eaners. Had the distributor checked Carter’s references, it
woul d have | earned that his former femal e coworkers had conpl ai ned of his
sexual Iy inappropriate behavior and that one enployer fired Carter because
he was arrested for indecency with a child. A jury awarded Read $160, 000
in actual and $800,000 in punitive damages. The court of appeals affirned
the actual damages but ruled that there was insufficient evidence for the
punitives. A Suprenme Court majority affirmed the court of appeals
judgnent. Oaen joined Hecht’s nore extrene di ssent, which argued that the
di stributor had no |l egal duty to perform background checks on door-to-door
sal esnen and that failure to performthese checks could not result in

f oreseeabl e sexual assaults.

*Saenz v. Fidelity Ins. Underwiters, 925 S.W2d 607 (Tex. 1996)$/ A CJ
Ownen joined a concurring/dissenting opinion re worker conpensation for
nment al angui sh.

A jury awarded secretary Corina Saenz $5 mllion in actual and punitive
damages after finding that her enployer’s workers’ conpensation insurer
wrongfully induced her to settle job-related concussion clains. A mgjority
opi ni on by Hecht reversed the entire jury award and ruled that jury awards
for nmental anguish can be reversed for insufficient evidence. This
reversed Texas case |law, which previously relied on juries to assess
ment al angui sh awards. Omaen, who joined Chief Justice Phillips opinion
that concurred with the majority on these issues, received $6,572 fromthe
Texas Associ ation of |nsurance Agents.

*Sonni er v. ChisholmRyder Co., Inc., 909 S.W2d 475 (Tex. 1995) A C
Onen wote a dissenting opinion re the statute of limtations in a product
liability case.

After part of supervisor John Sonnier’s arm was chopped off as he
inspected a cannery tomato chopper, he filed a product-liability suit
agai nst machi ne manufacturer ChisholmRyder Co. A federal court entered
judgnent for the manufacturer based on a jury finding that the defendant
was covered by a Texas |law that provides a 10-year statute of limtations
for those who construct or repair inprovenents to real property (Chisholm
Ryder made the nachine 20 years before the accident). Responding to a
certified question from the U S 5th Court of Appeals, Justice Enoch's
majority opinion held that “the statute of repose was not intended to
grant repose to nmanufacturers in product liability suits but only to
preclude suits against those in the construction industry that annex
personalty to realty.” Oamen's activist dissent argued that the intention
of manufacturers should determne what is protected by this statute.
Ownen’ s subjective test would appear to grant manufacturers immunity on any
product that has been installed for nore than a decade. The mgjority said,
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“the dissent’s test is significantly nore broad than any holding in this
area so far. Despite its protests to the contrary, the dissent’s test
enconpasses all material men-all suppliers of any kind.”

*St. Luke's Episcopal Hosp. v. Agbor, 952 S W 2d 503 (Tex. 1997) A CJ
Onen joined a najority opinion re hospital liability for nedical
mal practi ce.

After the Agbor fanmily’'s baby was born with a pernanently di sabled arm
they sued the hospital that had granted staff privileges to a doctor who—
despite a history of mal practice clai ne—acked proper nal practice

i nsurance. Owen joined Justice Gonzalez's nmajority opinion, which used an
activist interpretation of a patient-protection |aw to harm nal practi ce
victinms. The Texas Medical Practice Act shields hospitals and their

medi cal review committees fromlawsuits filed by doctors who are denied
hospital privileges after a review comrttee deens themto be unsafe. “It
is as clear as such things get that by enacting the Texas Medical Practice
Act (TMPA) the Legislature did not intend to | ower then prevailing
standards of patient care by insulating hospitals fromtheir own
negligence in credentialing physicians,” Justice Cornyn’s dissent said.
“But the Court’s irregular construction of TMPA does just that.” The
majority’s twi sted sunmary judgnent reversed an appeals court and kept the
case froma jury.

State FarmFire & Casualty v. Simmons, 963 S.W2d 42 (Tex. 1998)$/A T J
Onen joined a majority opinion re insurance claimliability under the
Deceptive Trade Practices Act.

An insurer refused to pay clains after the Sinmons famly’ s hone burned to
the ground. A jury, which found that the insurer acted deceptively and in
bad faith, awarded $275,000 in actual and $2 million in punitive damages.
The court of appeals affirned this judgnent. A nmajority opinion by Justice
Spector ruled that the evidence of bad faith was insufficient to warrant
the jury's award of punitive danmages. Despite the presunption that, when
all things are equal, courts should rule in favor of the insured, Oaen
joined a nore extrene Hecht dissent that questioned even the actual
damages award by finding “no evidence of bad faith in this case.” Oaen
recei ved $6,572 fromthe Texas Association of Insurance Agents.

*State Farm Life Ins. Co. v. Beaston, 907 S.W2d 430 (Tex. 1995)$/ A CTJ
Onen wote a majority opinion re insurance claimliability under the
Deceptive Trade Practices Act.

Terri Beaston sued an insurer that denied a life insurance claimon her
husband, David, who died in a car crash. The trial court judgnent granted
Beast on the $250, 000 val ue of her husband’s policy but overruled a jury
award of $200,000 in nental angui sh damages on the grounds that there was
no finding that the defendants acted knowi ngly. A court of appeals
reinstated the nmental angui sh award and trebled it under a Texas |nsurance
Code provision. Omen’s mpjority opinion overturned the jury verdict and
two lower courts to rule that Beaston take nothing, thereby creating new
obstacl es for consunmers who are deceived by insurers. Justice Gammmage’s
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di ssent said, “The majority overl ooks procedural waiver by defendants in
order to reach statutory construction issues, rewites the [Deceptive
Trade Practices Act] and I nsurance Code ...in ways never conceived before,
then m sapplies its own new rule.” Owen received $6,572 fromthe Texas
Associ ation of Insurance Agents.

*State Farm LI oyds v. Nicolau, 951 S.W2d 444 (Tex. 1997) $IANCI
Ownen joi ned dissenting opinions re insurance claimliability under the
Deceptive Trade Practices Act.

A jury awarded the N colau famly nore than $450, 000 in actual and
punitive damages under the Deceptive Trade Practices Act after finding
that their insurer breached its contract and acted in bad faith in denying
nmost of their clainms for foundati on danage to their honme. A majority
opi ni on by Justice Spector affirmed the bad-faith damages but rul ed that
there was insufficient evidence to warrant the jury's award of punitive
damages. Oaen joined a nore extrene Hecht dissent that reweighed the trial
court evidence and found that no tort was conmitted at all. Noting that

t he dissent inproperly second-guessed a jury finding, the najority wote
that the state “Constitution allocates that [evidence-weighing] task to
the jury and prohibits us fromreweighing the evidence, as the dissent
does.” The dissent, which was striking in its disdain for plaintiffs in
general, said, “For plaintiffs, bad faith is nore |ike Holl ywood

tel evision's Weel of Fortune, or closer to home, like the Texas lottery:
it costs alnost nothing to play, you can play whenever you want, and if
you win you hit the jackpot-tens, maybe hundreds, of thousands of dollars
for the awful mental anguish that invariably seens to acconpany deni al of
even the smallest insurance claimand nmillions in punitive danages.” This
vitriol aside, nothing in the record suggested that the N col auses were
out to fraudul ently bankrupt an insurer. Owen received $6,572 fromthe
Texas Associ ation of |nsurance Agents.

Stier v. Reading & Bates Corp., 922 S.W2d 423 (Tex. 1999) A
Onen wote a majority opinion re federal preenption and workplace injury
liability.

Onen authored this majority opinion holding that the federal Jones Act
(which provides broad renedies to injured seanmen) preenpted the state
claims of German worker Hans-Henning Stier. Stier was injured near
Trinidad on an off-shore drilling rig owned by a Texas conpany. “The Court
reaches the result it wants by avoiding a plain reading of the statute,”
Justice Baker wote in dissent. Baker said the applicable section of the
Jones Act “does not say anything about state tort |aws, state procedural
laws, or the availability of state courts as a forum” Onen lists this as
one of “Ten significant opinions that | have witten.”

Stringer v. Cendant Mrtgage Corp, 23 S.W3d 353 (Tex. 2000) $/AC
Ownen joined a unani mous opinion interpreting state constitutional
protections for honeowners.

A 1997 constitutional anmendnent that Texas voters approved to permt home
equity |l ending contained consuner protections that prohibit |enders from
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forcing borrowers to apply these funds to other debts. A nortgage conpany
then tried to force the Stringer famly to do just that. Osen joined a
unani nous Baker ruling that held that, although |enders nust notify
borrowers of this protection, | enders can then utterly ignore it because
this consumer protection is trunped by pre-existing constitutional

| anguage. The author of the home-equity | egislation, ex-state Senat or
Jerry Patterson, told_Texas Lawyer that the justices gutted the

| egislature’s intent.E]CMen recei ved $5, 362 fromthe Texas Bankers

Associ ation, which filed a brief urging the court to rule as it did.

*Texas Utilities Electric Co. v. Timons, 947 S.W2d 191 (Tex. 1997)

$INCI
Onen joined a majority opinion re the “attractive nui sance” doctrine in a
wrongful death | awsuit.

After drinking with his friends, 14-year old Billy Timons clinbed the 90-
foot electric tower in his neighborhood. He was fatally el ectrocuted when
hi gh-vol tage current |eapt between the power lines, “arcing” through his
body. Omnen joined Hecht’s majority opinion, which reversed the court of
appeals to reinstate a trial court’s summary judgnment for the power
conpany on the grounds that the tower did not pose an “attractive

nui sance” to children. To reach this decision, which kept the case froma
jury, the court was legally required to review the evidence in the nost
favorable light for the Timmons famly. Justice Gonzal ez’ s di ssent argued
that the majority “refused to foll ow precedent.” The di ssent noted

evi dence that the tower did pose an “attractive nuisance.” This included
the fact that it was located in a residential neighborhood, the fence
around it offered token deterrence and kids had clinbed it in the past.
Texas Uilities PACs and executives gave $5,850 to Oaen’s canpai gns.

Ti mberwal k Apartnents v. Cain, 972 S.W2d 749 (Tex. 1998) $/CJ
Onen joined a najority opinion assessing landlord liability for a rape
commtted on the prem ses.

After Tamry Rene Cain was raped in her apartnment, she filed suit, alleging
that the apartnment conpany failed to invest in adequate security. The
trial court ruled for the defendants after a jury failed to find the

| andl ord negligent. The court of appeals remanded the case for a new
trial, holding that the negligence definition given to the jury was too
strict. Onen joined Hecht’'s majority opinion that ruled that, as a matter
of law, the apartment conpany “owed Cain no duty to provide additiona
security.” Specifically, the court ruled that the risk of assault was not
f oreseeabl e because there had been no reports of crimnal activity at the
apartnment conplex. The court of appeals, however, concluded that “evidence
of el even sexual assaults within a one mile radius of the Tinberwalk
apartnment conplex” could trigger foreseeability. Justice Spector’s
concurring opinion criticized the majority for ignoring case |aw that
recogni zes other foreseeability evidence, including the “nature, condition
and | ocation of the defendant’s prem ses.” The Texas Apartnment Associ ation
gave Onen $7, 500.

2 «|_enders Can Require Borrowers to Use Loan Proceeds to Pay Debts,” Texas Lawyer, June 19, 2000.
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*Universe Life Insurance Co. v. Gles, 950 S.W2d 48 (Tex. 1997)$/ A CTJ
Onen joined a dissenting opinion re bad faith and insurer liability for
deni ed cl ai ns.

Ruling that an insurer acted in bad faith in refusing to cover |da Me
Gles’ heart surgery bills until it was contacted by her attorney, a jury
awar ded G les $75,000 in actual danages and $500,000 in punitive danages.
A majority opinion by Justice Spector ruled that there was no evidence to
support the jury’'s punitive damage award. Owaen joined a nuch nore extrene
Hecht dissent that woul d have had judges permanently replace juries in
maki ng bad-faith determ nations. The majority criticized this dissent,
saying it “would take the resolution of bad-faith disputes away fromthe
juries that have been deciding bad faith cases for nore than a decade.”
Onen received $6,572 fromthe Texas Association of |nsurance Agents.
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MEMORANDUM

To: Member s of the Senate Judiciary Committee

From: Texansfor Public Justice

Re: Judicial Criticism of Priscilla Owen’s“Most Significant Opinions’
Date: June 30, 2002

Question No. 15 on the Senate Judiciary Committee questionnaire for federal judicia nominees
asks nominees to identify their “ 10 most significant opinions.” It then asked nomineesto
summarize “all appellate opinions where your decisions were reversed or where your judgment
was affirmed with significant criticism of your substantive or procedural rulings.” Justice Owen
responded, “None of my decisions have been reversed or criticized by the United States Supreme
Court.” While Owen'’sresponseis correct, it istelling that eight of her top-10 opinions have
sparked criticism from her fellow Texas Supreme Court justices or by other judicia bodies.

Judicia Critiques of Owen’s*“Most Significant Opinions’

1. Merrell Dow Pharm. v. Havner, 953 SW.2d 706 (Tex. 1997)

The Havner family’ s lawsuit aleged that the morning sickness drug Bendectin caused their
daughter, Kelly, to be born with severe birth defects. Owen’s mgjority opinion used extremely
strict limits on the admissibility of expert testimony to overturn ajury award of $3.75 millionin
actual and $30 million in punitive damages (the trial court reduced the punitive damages to $15
million).

Critique:

Justice Spector said in her concurring opinion that she was “uncomfortable with the mgjority’s
ambitious scientific analysis and unnecessarily expansive application of the Daubert standard,”
which governs the admissibility of expert evidence. Subsequently, the Texas Supreme Court has
limited Owen’s Merrell Dow decision twice. In Maritime Overseas Corp. v. Ellis the court
affirmed aless-stringent standard to admit expert evidence in a Jones Act case involving an injury
at sea. In General Motors Corp. v. Sanchez, the court again adopted a more inclusive standard for
expert testimony. In this case—involving a man who was killed when his truck spontaneously
slipped out of gear—the court admitted unpublished, non-peer-reviewed expert testimony on
whether or not GM negligently failed to use a safer transmission.

2. In re City of Georgetown, 2001 TX. LEXIS 10, 44 Tex. Sup. J. 434

Owen'’ s controversial mgjority opinion interpreting the Texas Public Information Act blocked the
media from seeing an engineering report that a city commissioned in response to alawsuit that it
faced over sewage plant discharges. Owen’s opinion overruled the Texas Attorney General and the
trial court, which both ruled in favor of disclosing this taxpayer-financed report.

Critique:

Noting that the legidature expresdy indicated that the Public Information Act “shall be liberally
construed in favor of granting a request for information,” Justice Abbott’s dissent concluded,
“[t]oday, the Court abandons strict construction and rewrites the statute.” Abbott complained that
Owen'’ s opinion usurped the legislature’ s law-making authority.



3. Stier v. Reading & Bates Corp., 922 SW.2d 423 (Tex. 1999)

Owen wrote this mgjority opinion that held that the federal Jones Act (which provides broad
remedies to injured seamen) preempted the state claims of German worker Hans-Henning Stier.
Stier was injured near Trinidad on an off-shore drilling rig owned by a Texas company.

Critique:

“The Court reaches the result it wants by avoiding a plain reading of the statute,” Justice Baker
wrote in dissent. Baker said the applicable section of the Jones Act “ does not say anything about
statetort laws, state procedural laws, or the availability of state courts as aforum.” Nonetheless,
Federalist Society member Owen used this Federal act to preempt state law.

4. HECI Exploration Co. v. Nedl, 982 S.W.2d 881 (Tex. 1999)

After HECI Qil sued a neighboring oil operator for overproducing from a common reservoir, it
failed to inform the Neel family, which had royalty claims on this oil. The Neelswon atria court
judgment that forced HECI to pay them proceeds from its earlier judgment. Owen’s majority
opinion reversed thetrial court on the grounds that the Neels had exceeded the statute of
limitations when they filed suit four years after HECI won its judgment. The trial court had ruled
differently on the statute of limitations because it held that HECI broke an implied covenant to
inform the Neels about the earlier lawsuit. Owen'’s opinion ruled that HECI owed no such duty.
Instead, her opinion held that the Neels should have monitored records at the Texas Railroad
Commission (the ail regulatory agency) to learn about royalty infringements. “The information
that the Railroad Commission maintains regarding fieldsin which there is competing production
indicates that injury to acommon reservoir by an adjoining operator is not inherently
undiscoverable,” she wrote.

Critique:

In a subsequent case, a state court of appea s admitted to “being somewhat bewildered” by Owen’s
HECI ruling that royalty owners should monitor these complicated records. “Rather than bringing
predictability and consistency to this area of the law,” wrote the San Antonio-based 4™ Court of
Appeals, “we fear that placing the onus on royalty ownersto hire the experts necessary to
investigate whether the Railroad Commissions records reveal that they are being cheated is
inherently unfair and unworkable.” (See Advent Trust Co. v. Hyder, 12 SW.3d 534).

5. In Re Ethyl Corp., 975 SW.2d (Tex. 1998)

This Owen decision denied awrit of mandamus that sought to block atrial court’s consolidation of
disparate asbestos claims into a single class-action lawsuit against five defendants. The 22 asbestos
workers whose cases were consolidated had been exposed to differing levels of asbestos for
different amounts of time. These plaintiffs also suffered from several illnesses that were at varying
stages of development. Owen’'s mgjority decision denied the petition, allowing the consolidation to
proceed.

Critique:

Justice Hecht dissented to Owen’ s court-sanctioned consolidation of vastly differing claims. “As
important as efficiency has become to the justice system, it is not as important asjustice itself,”
Hecht wrote in dissent.

6. In Re Bristol-Myers Squibb Co., 975 S.\W.2d 601 (Tex. 1998)

Owen’s majority opinion in this breast-implant case came down the same day as her similar
decisionin In Re Ethyl Corp (above). In this case the majority also denied awrit of mandamus
seeking to block consolidation of nine breast-implant lawsuits. Owen’s decision upheld this
consolidation despite the fact that the trial court admitted that it arbitrarily combined the cases of
plaintiffs who had different symptoms, doctors and implant manufacturers. Owen’s decision,
which held that consolidation would not prejudice these claims, said, “we cannot plumb the

subj ective reasoning of thetrial court.”



Critique:

Justice Nathan Hecht' s dissent quoted a unanimous Owen opinion (Goode v. Shoukfeh, 943
S.W.2d 441) that said “atria court abuses its discretion if its decision is arbitrary, unreasonable,
and without reference to guiding principles.” “When judged by this standard,” Hecht wrote, “the
record before us shows a clear abuse of discretion.”

7. Austin v. Healthtrust, Inc., 967 SW.2d 400 (Tex. 1998)

Owen wrote this majority decision that declined to recognize acommon-law cause of action for a
nurse who got fired after she blew the whistle on a co-worker who illegally abused and distributed
prescription drugs. Owen argued that the court did not have the discretion to modify existing
employment-at-will doctrine.

Critique:

Justice Gonzalez' s concurring opinion (joined by Justice Spector) reminded the majority that,
since the employment-at-will doctrine was judicially created, the court had authority to amend it.
Justice Gonzalez was concerned that this majority opinion might dissuade the court in the future
from modifying this doctrine when such adjustments were needed to protect public safety.

8. Board of Trustees of Bastrop | SD v. Toungate, 958 SW.2d 365 (Tex. 1997)

Owen’ s majority opinion upheld school rulesthat prohibited boys from growing their hair below
their shirt collars. The opinion relied heavily on workplace-rule cases without probing the
differences between workplaces and schools. Owen also quoted cases from other jurisdictionsto
support her finding that such rules are constitutional.

Critique:

Arguing that the courts owed long-haired Zach Toungate protection, Justice Spector’ s dissent
concluded that, “ This Court has failed to give that protection.” The dissent noted that the cases that
Owen quoted to support the constitutionality of her ruling involved workplace grooming rules but
ignored contrary case law that had found similar school rules unconstitutional.
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